












































TOPBECRET

I severe pain or suffering wiztzr he meaning of section 2340, Cn the other hand, however.
cerlain circumstances—for example, rapid escalation in e use of these techniques
cuiminatng in the waterboard { hich we acl\nowlvdg—" anstitutes a threat of imminent death)
accompanied by verbal or other suggestions that physical violence will f 1 mv——-—mig,ht cause &
reasonable person to believe that they arc faced with such a threat \‘J t more information,
we are uncertain whether the course of conduct would constitute & predzcate act under Section
2340(02).

Even if the course of conduct were thought to pese a threat of p P hysical pain or suffering,
it would nevertheless—on the facts hefore us—anot constitute a violation of Section 2340A. Not
anly must the course of conduct be a predicate act, but alsa those who use the procedure must
actually cause prolonged I“i‘l"‘l,,cl harm. Based on the information that vou have provided o us,
indicaling that no cnder ce € that this course of conduct produces any prolonged mental
herm, we conclude that a course of conduct using these procedures and culminating in the
waterboard would not vio i.st Secuion 2340A.

Specific Intent, To violate the statute, an individual must have the specific intent w
inflist severe pain or § mtﬂrmcz Because specific intent is an element of the offense, the absence
of specific intent negates the charge of torture. As we previously opined, w0 have the required
scific intent, an individual must expressly intend to cause such severe pain or suffering. See
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cl on 2340A Memorandum 353 ci tz g Carter v, United Stazes, 530 U8, 235, 267 (2000). We
further found that zi a defendant acts with the good faith ’Ablzef that his actions will not
cause such suffering he e« 101 acted x.ab xreqﬁc intent. See id. at 4 citing South Arl. Lmtd,
:"“:Srw of Termn. v, Reise, 218 F.S 18, 331 (4th Cir. 2002}, A defendant acts in good fw:h
hie has an honest be le' it his actions will not zcsuii severe pain or suffering. See id
citing Cheel v. United States, "}‘ u S. 92, 202 (1991). "~1§u ugh an honest behﬂ”neei pot be
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a':omble. such a beliefl is easier in %s}\ whare there is & reasonable basis for if. See id at 3
( Gond faith may be esteblished b ong other things, the reliance on the advice of experts. S’%
id at 8.

Based on the information you have provided us, we believe 'Gw ' hase carrying out these
srocedures would not have the specific infent to inflict severe physical pain or suffering. The
ohjective of these techniques is not ta cause severe physical pain, First, the constant presence of
personnel with medical training wha have the authority wo stop the mi&rm,qaticm should it appear
it is medically necessary indirates that if is not your inieni (o couse severe physical pain. The

8T (mm,l on site have extensive experience with these specific e ih iques as they are used in
SERFE school training. Second, you have informed us that you are taking steps to ensure tha
Zubaydah's injury is not worsened ot his recovery impeded by the use of these techniques.
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Third, as you have described them to us, the proposed techniques involving physical
coniact between the interrogator and Zubaydah actually contain precautions (o prevent any
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seripus physical harm to Zubavdah. In “walling,” a rolled hood or towel will be used to prevent
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whiplash and he will be permitted 1 rebound from the flexible wall 1o reduce the likelihood of
injurv, Similarly, in the “facial hold,” the fingertips will be kept well away from the hig eyes

ensure that there is no injury to them. The purpose of that facial hold is notinjure him butto
hald the head inumobile. Additionally, while the stress pasitions and wall standing will
undoubtedly result in physical discamfort by tiring the muscles; it is obvious that these positions

are not intended to produce the kind of extreme pain required by the statute.

1t to cause severe mental pain or suffering

Furthenmore, no specific | g af
mresent. As we explained in our recent opinion, an individua! must have the speci
> prolonged mental harm in order 1o have the specific intent to inflict severe mental pain or
ing. See Section 2340A Memorendum al 8. Prolonged mental harm is substantial mental

harm of a sustained duration, e.g., harm lasting months or even years after the acts were inflicted

upon the prisoner. As we indicated zbove, a good faith belief can negate this element.
Accordingly, if an individual conducting the interrogation has a goed faitth belief that thie
srocedures he will apply, separately or together, would not resuit in prolonged mental harm, that
individual lacks (he requisite specific intent. This conclusion conceming specific intent is further
bolstered by the due diligence that has been conducted concerning the effects of these
interrogation procedures.

‘b

The mental health experts that you have consulted have indicated that the psychological
impact of a course of conduct must be assessed with reference to the subject’s psychological
history and current mental health status. The healthier the individual, the less likely that the use
of any one procedure or set of procedures as a course of conduct will result in prolonged mental
harm. A comprehensive psychological profile of Zubaydah has been created. In creating this

nrofile, vour personnel drew on direct interviews, Zubaydal's diaries, observation of Zubaydah

e aiion fen other sources Such as other intellicence and press reposis.

As we indicated above, you have informed us that your proposed interrogation methods
have been used and continue to be used in SERE training, It is our understending that thése
technigues are not used one by one in isolation, but as 2 full course of conduct o resemble a real
interrogation. Thus, the information derived from SERE training bears both upon the impact of
the use of the individual technigues and upon their use as a course of conduet. You have found
that the use of these methads together or separately, including the use of the waterboard, has not
resulted in any negative long-term mental health consequences. The continued use of these
methods without mestal health consequences to the trainees indicates that it is highly improbable
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fliat such consequences would result here, Because you have conducted the due diligence 10

determine that these procedures, either alone or in combination, do not produce prolonged mental
ement necessary (o violate

’*mr*n we believe that you do not meet de specific intent require
sction 2340A.

You have '1130 informed us that vou have reviewed the relevar a¢ diterature on the suﬁjﬁ ~1
and consulied with cutside psychologists. Your review of the literature vncovered no empirica
data on the use of thase procedures, with the exception of sleep cepr atign for which no long-
term health consequences resulted. The outside pf\*vchoingz 15 with whom vou ¢o “wl_ltad

indicated were unaware of any cases where long-term probiems have occ r\,o ag a resuit of these

'echmqua,s.

As described above, it appears you have conducted an extensive inquiry to ascertain what
impact, if any, these procedures n‘zd"’}dvdllv and a3 @ course QJ conduct would have on
Zubavdah. You have consulted with interrogation experts, including those with substantial
SERE l ol experience, consulted w rm outside psxchuuists completed a psychological
assessment and reviewed the el evant literature on th s tom . Based on this inquiry, vou beligve
that the use of the procedures, inclu .ding {he waterboard, and as a course of conduct would nat

esult in prolonged mentel harm. Reliance on this information abous Zubaydah and about the
ﬁ o1 of the use of these techniques more generally demonstrates th presence of agood fal 1]«
hejiel that no prolonged mental h rm will result from using thess methods in the interrogatio
Zuheydah. Moreover, we think that this represents not only & an honest belief but also a
reasonable belief based on the ‘L;: rmation that you have supplied to us. Thus, we believe that
the specific intent to inflict prolonged mental is not present, & d conseguently, there is no

snecific intent to inflict severe menta D'im or suﬂu’mr Accordingly, we conclude that on the
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facts in his case the use of these methods separately or a course of conduct would not violate
Section 2340A.

Based on the foregoing, and based on the facts that you have provided, we conclude that
the i enu;;atmn procedures thal y ou propose would not vielate Section 23404, We wish o
emphasize that this is our best reading of the Jaw; however, vou should be aware that there are no
cases construing this statute; just as there have been no proseeutions brought under it.

Please Tet us know if we can be of further assistance.

/67' 7§ {J// L
/ 'K*JS B(ba{ /
Assiglant Atlorney u\,nz:ral




